MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI
BENCH AT AURANGABAD

ORIGINAL APPLICATION NO. 651 OF 2012

DIST. : OSMANABAD

Jaisingh Kuwarsingh Thakur,

Age. 48 years, Occu. Service,

R/o C/o Centre for Police Research,

Chavan Nagar, Pashan Road,

Pune — 411 008. -- APPLICANT

)

2)

3)

(4)

VERSUS

The State of Maharashtra,

Through it's Secretary,

Department of Home,

Mantralaya, Mumbai — 32.

(copy to be served on P.O.,

MAT Mumbai, Bench at Aurangabad).

Director General of Police,
Maharashtra State, Mumbai.

Inspector General of Police,
Aurangabad Division, Aurangabad.

The Superintendent of Police,

Osmanabad, Dist. Osmanabad. -- RESPONDENTS
APPEARANCE : Shri A.D. Gadekar, learned Advocate for the
applicant.

Shri I.S. Thorat, learned Presenting Officer for
respondents.

CORAM : HON'BLE SHRI RAJIV AGARWAL, VICE CHAIRMA N

PER

AND
HON'BLE SHRI J. D. KULKARNI, MEMBER (J)

HON'BLE SHRI RAJIV AGARWAL, VICE CHAIRMAN
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JUDGMENT

(Delivered on this 15 ™ day of December, 2016)

1. Heard Learned Advocate Shri A.D. Gadekar for the Applicant and

Shri I.S. Thorat, learned Presenting Officer (P.O.) for the Respondents.

2. The Applicant in this O.A. has challenged the order dated
24.5.2012 issued by the Respondent no. 2 that the Applicant cannot be
promoted as Assistant Police Inspector (A.P.l.) as by order dated
1.8.2011, he was undergoing punishment of stoppage of four increments,
which was imposed by Special Inspector General of Police, Aurangabad.
Also, on 24.7.2009, Superintendent of Police, Osmanabad has
recommended to Special I.G.P., Aurangabad, that the Applicant may be

dismissed from service. Considering these facts, he cannot be promoted.

3. Learned Counsel for the Applicant argued that the Applicant was
working as Police Sub Inspector at Osmanabad, and he was promoted as
A.P.l. by order dated 31.5.2008. However, this order was not
implemented. The Applicant was placed under suspension by order
dated 16.8.2008 and a Departmental Enquiry (D.E.) was started against
the Applicant on 1.10.2008. In the D.E., punishment order dated
1.8.2011 was issued and 4 annual increments of the applicant have been
stopped. Learned Counsel for the Applicant argued that the Applicant

was not facing any D.E. when he was promoted by order dated
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31.5.2008. He was placed under suspension as he has filed a case
against then Superintendent of Police, Osmanabad. He was therefore
suspended on trumpeted up charges. Ultimately, he was given minor
punishment of stoppage of four increments in the departmental enquiry
(D.E.). Now the period of that punishment is also over. There is no
reason why the Applicant should not be promoted as A.P.l. and granted
deemed date of promotion. A mere proposal to dismiss an Officer,
without starting any Enquiry, cannot be a ground for denying him

promaotion.

4, Learned Presenting Officer (P.O.) argued on behalf of the
Respondents that the promotion of the Applicant to the post of A.P.l. was
conditional. The order could not be effected as a D.E. was pending
against the applicant. He was placed under suspension on 16.8.2008
and therefore the promotion order could not be implemented. The
Applicant was punished by order dated 1.8.2011, and during that period,
he was undergoing punishment, he could not be promoted. The
Respondent no. 2 has considered all these aspects and directed the
Respondent no. 4 by letter dated 24.5.2012 that the Applicant could not
be promoted. In appeal, the punishment was enhanced to bringing the
Applicant to the basic pay of P.S.l. for three years by order dated
10.7.2013. Learned P.O. argued that the Applicant is not entitled to any

relief and the O.A. may be dismissed.
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5. Both the Applicant and the Respondents have placed voluminous
documents on record in support of their respective claims in this O.A. ltis
not necessary to examine them at any length. The salient points in this

O.A. are as follows :-

0] The Applicant was promoted as Assistant Police Inspector
(A.P.1.) from the post of P.S.I. by the Respondent no. 2 by order

dated 31.5.2008. Para 6.2 of this order reads thus :-

“ §.° Wi MR AHG S ifeer-TiaTes feh
Aleweft geifaa sug, srear izl siActasnadtt J& s
g, 3ren Siféasr-aris &ian o e agisidi=n agiae
HTOIH FAR AT G gd AAA dgar a & it
G FHIE GEleaAcdiaR HSUIA Md, d J2 FIC 3c5idA Haeld
Sifeep1-ien qRiidl Aaeie BrEiRad JaenHed BT
@, 3R FAAA T 21 BIITH Gt GiAa (Feiael - det 8 a
& 99) welavwna @, a & ga JAatda sitdar =

EebIA TG S B &l ACBIATHATH TSAvelid 7a.”

It is quite clear that, even if a D.E. was pending against the
Applicant, he was eligible to be promoted by the aforesaid order,
subject to the outcome of the D.E. Itis seen that the Applicant was
facing a D.E. which was ordered on 5.5.2005. This order is as
Exhibit R-1 on page 163 of the Paper Book. He was placed under

suspension by order dated 16.8.2008 (Exhibit C at p. 36 of the
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Paper Book). Another D.E. was ordered on 1.10.2008. The order
passed by the Special I.G.P., Aurangabad dated 1.8.2011 refers to

D.E. which was ordered on 5.10.2006.

In the affidavit in reply filed by the Respondent no. 4 on
22.11.2013, it is mentioned that one D.E. was pending against him
on 31.8.2008, the date of his promotion. Copy of that D.E. is
appended as Exhibit R.1, which is no. fa.al./¢/R008/889¢5, dated
5.5.2005. The D.E. referred to the order of Special I.G.P.,
Aurangabad is fa.dl./dat 3ufi-st.®.ewEz/08/9%3%, dated 5.10.2006.
In the affidavit in reply of Respondent no. 4, copy of punishment
order dated 10.7.2013 issued by the Respondent no. 2 is
appended as R-3. This is another order dated 1.8.2011, which is
annexed as R-4 (page 189 of the Paper Book) which is same as
Exhibit W on page 138 of the Paper Book. In the affidavit in reply
filed by the Respondent no. 2 on 3.12.2013, there are no
annexures. It is stated that the Applicant was under suspension
from 28.2.2005 to 26.4.2005. However, in para 2.3 of this affidavit,
it is stated that the Respondent no. 2 has imposed punishment by
order dated 10.7.2013 in case where the Applicant was suspended
by order dated 16.8.2008. From all these, it can be surmised that
two D.Es. were started against the Applicant in 2005 or 2006 and in
2008. The action in D.E. started in 2008 can be said to be initiated

with his suspension by order dated 16.8.2008, which was issued
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after the Applicant was promoted as A.P.l. on 31.5.2008. This D.E.
and subsequent punishment by order dated 10.7.2013 cannot be a
valid ground to deny promotion dated 31.5.2008 to the Applicant as

these developments were subsequent to his promotion.

(i) A D.E. was pending against the Applicant from 2005 (or
2006), when he was promoted by order dated 31.5.2008. 1t is
presumed that authorities knew about this, when the Applicant was
cleared from promotion as A.P.l. and the order was issued on
31.5.2008. The order itself required that the Applicant could be
promoted subject to furnishing an undertaking that he will undergo
punishment in the promoted post in the pending D.E. That
punishment of stoppage of 4 increments was ultimately imposed by
order dated 1.8.2011. The period of punishment is already over
and there does not appear any impediment in promoting the

Applicant as A.P.l. at this stage.

(i) Even the D.E. started after the promotion order of the
Applicant was issued on 31.5.2008 has since been considered and
order dated 10.7.2013 was passed. The duration of punishment of

that order is also over.
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6. Considering all these facts, we are of the considered opinion that
the Applicant is eligible for promotion as A.P.I. The issue regarding the
deemed date of promotion and whether his suspension was justified or

mala fide are not being decided at this stage.

7. The Respondents are directed to allow the Applicant to join in the
promoted post of Assistant Police Inspector in pursuance of order dated
31.5.2008, within a period of one month from the date of this order. The
Applicant may pursue the matter regarding deemed date of promotion by
applying to the Respondents. This O.A. is allowed in these terms with no

order as to costs.

MEMBER (J) VICE CHAIRMAN

ARJ-OA NO.651 -2012 JDK (PROMOTION)



